ITP CONSULTING AGREEMENT

This Consulting Agreement (“Agreement”) dated as of this 1st day of May l, 2010 (the “Effective Date”) is entered into by and among Duke Power, a division of Duke Energy Corporation; ElectriCities of North Carolina, Inc.; North Carolina Electric Membership Corporation; Progress Energy Carolinas, Inc. (collectively, the “Participants”); and Richard A. Wodyka (the “Consultant”).   The Participants and the Consultant are sometimes hereinafter referred to individually as a “Party” and collectively as the “Parties.”   Capitalized terms that are not otherwise defined in this Agreement shall have the meanings set forth in the participation agreement dated as of May 20, 2005 by the Participants (the “Participation Agreement”).   
RECITALS

WHEREAS, the Participants have executed the Participation Agreement to provide for the creation and implementation of a collaborative electric transmission planning process (the “Process”) within the control areas of Duke Power and Progress Energy Carolinas, Inc. in North Carolina; and

WHEREAS, pursuant to the provisions of the Participation Agreement, the Participants need an independent third party consultant (the “ITP”) to act as a facilitator for the development and conduct of the Process; and

WHEREAS, the Participants have selected Consultant to perform the duties of the ITP in the Process and Consultant agrees to perform such duties;

NOW THEREFORE, in consideration of the foregoing, the undertakings set forth herein, and such other good and valuable consideration, the receipt and adequacy of which is hereby acknowledged, the Parties hereto agree as follows:
1. Description of Services
Consultant will perform all tasks and assume all obligations and responsibilities associated with the role of the ITP in the Process (collectively, the “Services”), as such Services are described in Exhibit A-Scope of Services, attached hereto and made a part hereof. 
2. Compensation; Payments
a)  Consultant shall receive the fees as shown in Exhibit B-Compensation attached hereto and made a part hereof, for providing the Services hereunder. Such fees shall remain in effect throughout the initial term of this Agreement and shall be subject to the mutual agreement of the Parties thereafter. Prior to the tenth (5th) business day of each month, Consultant will submit an itemized statement to the Participants for (i) provision of the Services during the immediately preceding month; and (ii) reimbursement of any reasonably incurred expenses related to provision of the Services during the immediately preceding month; provided, however, that any travel and travel-related expenses must be approved in advance by the Oversight Steering Committee (“OSC”).  The amount of such statement shall be due and payable by the Participants not later than thirty (30) days from the date of such statement. All payments of fees to Consultant shall be made by electronic wire transfer in immediately available funds to Consultant’s account in a financial institution or other entity designated by Consultant in writing.
b)  Any payment that is not received by Consultant on or before the due date set forth in a) above shall incur a monthly late fee calculated on the total outstanding balance due at an interest rate equal to the prime rate (as published in the Wall Street Journal) plus one percentage point (1%), with such interest commencing to accrue on the fifth business day following the due date.
c)  Consultant assumes exclusive liability for (i) all sales and use taxes or other similar excise taxes applicable to the value or use of any property incorporated, furnished or otherwise supplied by Consultant under this Agreement; and (ii) all contributions, taxes (including income taxes) and payments of any nature whatsoever required by law on account of employees of Consultant or on account of the Services provided under this Agreement.

d)  The Participants will, from time to time, create a budget but no less than annually with quarterly updates (the “Budget”) for the fees and expenses that are reasonably anticipated to be incurred in the performance of the Services. The Budget is intended to reflect the scope of Consultant’s role in the Process (the “Scope”). If the Scope materially changes after the Budget is approved, the Parties shall exert reasonable best efforts to agree on a revised Scope and Budget that will allow the continued provision of Services under this Agreement.   
3. Performance
a)   This Agreement is based on an understanding between Consultant and the Participants that Consultant has represented itself as qualified, equipped and available to provide the Services throughout the term of this Agreement. Consultant will provide the Services in a timely manner to the satisfaction of the Participants while exercising a degree of skill and care equal to that of the highest level of accepted professional standards.
b)  Consultant, Consultant’s employees, attorneys, accountants, financial advisors, representatives, subcontractor(s) and employees of Consultant’s subcontractor(s) (collectively, “Representatives”) performing the Services under this Agreement shall comply with all applicable federal, state and local laws and regulations and with all applicable health, safety and security rules, programs and procedures. Consultant shall indemnify and defend the Participants from any liability, fines, damages, costs or expenses arising from Consultant’s failure to do so.    If, prior to or after assigning an employee or subcontractor to perform the Services, the Consultant learns of any information that would adversely affect such employees’ suitability to perform the Services under this Agreement, the Consultant shall immediately notify the OSC chair.   
c)   Beginning on the Effective Date and continuing through the term of this Agreement, Consultant shall not (i) be engaged, either directly or indirectly, by any client on any new engagement involving matters relating to the Services, and shall not be engaged by any client in any litigation, open regulatory docket, alternative dispute resolution procedure, or arbitration related to any of the Participants or any of the Participants’ transmission systems customers, interconnection customers, wholesale customers, affected transmission providers or other similar third parties within the control areas of Duke Power and Progress Energy Carolinas, Inc., except as previously disclosed to the Participants; provided that the Consultant will notify the OSC chair of any unforeseen conflicts of this general nature and shall not accept any such new engagements without the written approval of the OSC, such approval to be provided or withheld at the OSC’s sole discretion;  or (ii) participate in  any litigation, open regulatory docket, alternative dispute resolution procedure, or arbitration that would materially adversely affect the interests of any Participant without the prior approval of the affected Participant(s), such approval not to be unreasonably withheld. 
4. Term; Termination
This Agreement shall be effective as of the day and year first written above and shall remain in effect until May 1, 2012 or until terminated by the Participants for their convenience at any time during the term hereof by written notice to Consultant given not less than sixty (60) days in advance of the termination date.   In the event of a material breach of the terms of this Agreement by Consultant, the Participants shall be entitled to terminate this Agreement immediately upon majority vote of the Participants.   Upon termination of this Agreement for any reason, the Participants and Consultant shall not be relieved of any obligation to the other for services undertaken or expenses incurred in the performance of the Services prior to the effective date of termination.
5. Confidentiality
a) For purposes of this Agreement, the term “Confidential Information” means any and all information designated by the Participants as proprietary and confidential that is provided to Consultant, and confidential and proprietary information developed as part of the Process, whether printed, written, oral, electronic or on software.  All transmission information shall be considered “Confidential Information” regardless of whether the Participants have specifically designated it as confidential or proprietary.  Notwithstanding the preceding provisions of this Section 5 the term “Confidential Information” shall not include any information that Consultant can demonstrate (i) is or has been independently developed by Consultant, or is lawfully received by Consultant from another source having the right to furnish such information ; (ii) has become generally available to the public without breach of this Agreement by Consultant; or (iii) that Consultant was rightfully in possession of for some other lawful purpose and without restrictions on its use prior to the time Consultant became involved in the Process. 

b) Consultant shall ensure that all Confidential Information to which it has access shall be kept confidential by Consultant and by the Representatives to the extent permitted by law.  Among other things, Consultant shall ensure that, except with the prior written consent of the Participants, which consent may be withheld in the sole discretion of the Participants, the Confidential Information shall not: (i) be used for any purpose whatsoever other than performing duties and/or actions directly related to the Process; (ii) be distributed or disclosed in any manner whatsoever except as required by law or as permitted by this Agreement; or (iii) be distributed to any Representatives who are not, consistent with this Agreement, normally involved with the Process (except to the extent said Representatives require access to the Confidential Information to perform duties or obligations directly related to the Process); or (iv) be distributed to any third party except as required by law or as specifically permitted hereunder.  However, Consultant may transmit Confidential Information to such Representatives who need to know the Confidential Information for the purposes of the Representatives performing their duties and obligations associated with the Process, provided that Consultant and said Representatives comply with the provisions of Section 5 c) below.  

c) To meet its confidentiality obligations under this Agreement, particularly those set out in Paragraph b), above, Consultant shall maintain a list of each of its Representatives who have access to Confidential Information.  Each such Representative on the list shall be informed of and instructed in the terms of this Agreement by Consultant, instructed by Consultant that they are to comply with those terms and shall acknowledge in writing that they have read this Agreement and understand its terms prior to receiving access to any Confidential Information.  If a Representative acts in a manner that results in the Representative breaching the confidentiality terms of this Agreement, Consultant will (i) immediately upon learning of such breach notify the Participants; (ii) review its internal policies and procedures to determine the cause of such breach; (iii) implement actions reasonably designed to prevent a recurrence of such breach; and (iv)  promptly notify the Participants as to the cause of such breach and actions taken pursuant to (iii).   

d) All Confidential Information developed or furnished by a Participant shall be and will remain the property of such Participant.  All Confidential Information developed or produced by Consultant in providing the Services shall be and will remain the property of the Participants.  Nothing contained in this Agreement shall be construed as granting or conferring upon Consultant any rights by license or otherwise, express or implied, to the Confidential Information.


e) In the event that Consultant receives a request to disclose any or all of the Confidential Information under the terms of (i) a state freedom of information act, public records act or similar statute, (ii) the Federal Freedom of Information Act, (iii) a valid and effective subpoena or order issued by a court or governmental body or agency having jurisdiction over Consultant, or (iv) pursuant to an appropriate request for production of documents in any proceeding before an administrative agency or court having jurisdiction over Consultant, Consultant shall notify the Participants immediately of the existence, terms and circumstances surrounding such a request so that one or more of the Participants may seek an appropriate protective order or take such other action as it deems appropriate to protect against the release of Confidential Information.  If Consultant is compelled to disclose any of the Confidential Information, only that portion thereof compelled to be disclosed will be disclosed, and Consultant shall use reasonable best efforts to obtain an order or other reliable assurance that confidential treatment shall be accorded to the Confidential Information so disclosed.


f) Consultant agrees that any threatened or existing violation of the confidentiality provisions of this Agreement would cause the Participants irreparable harm for which they would not have an adequate remedy at law, and that the Participants shall be entitled to seek immediate injunctive relief prohibiting such violation.  In the event that Confidential Information is disclosed in violation of this Agreement, nothing contained herein shall preclude any Participant from pursuing an action for damages or for enforcement of any other rights or remedies available to them at law or in equity.


g) Upon the written or electronically transmitted request of the Participant from whom the Confidential Information was obtained, all documents, records, materials and similar repositories of Confidential Information, including any and all copies thereof in possession of Consultant obtained in the course of performing duties and/or obligations associated with the Process shall be promptly surrendered and delivered to the Participant from whom the Confidential Information was obtained.  


h) Consultant shall: prohibit the sharing of any Confidential Information with any Representative and/or organization directly involved in the sale and/or resale of electricity in the wholesale electricity market; prohibit its Representatives and/or organizations involved directly in the sale and/or resale of electricity in the wholesale electricity market from having access to any Confidential Information; and ensure its Representatives and/or organizations involved directly in the sale and/or resale of electricity in the wholesale electricity market do not receive preferential treatment nor a competitive advantage through access to Confidential Information.  If Consultant breaches the foregoing obligation, inadvertently or otherwise, Consultant will (i) immediately upon learning of such incident notify the Participants; (ii) review its internal policies and procedures to determine the cause of such incident; (iii) implement actions reasonably designed to prevent a recurrence of such incident; and (iv) promptly notify the Participants as to the cause of such incident and actions taken pursuant to (iii).
6. Ownership
Any and all analyses, evaluations, reports, memoranda and letters that are delivered to the Participants by Consultant under this Agreement (whether written, verbal, electronic or otherwise and including Confidential Information) are considered to be contributions to the collective work of the Process and will be and remain the exclusive property of the Participants.
7. Notices
Where written notice is required by this Agreement, such notice shall be in writing and shall be deemed given (i) when mailed by United States registered or certified mail, postage prepaid, return receipt requested, addressed as follows:

To: Consultant


Richard A. Wodyka




401 Appian Way \




Doylestown, PA 18901

To: Participants

Chair of the OSC




NCEMC




3400 Sumner Blvd





Raleigh, NC 27616



ATTN:

Mr. David Beam



Invoices:
Progress Energy






P.O. Box 1981, TPP 17






Raleigh, NC  27606-1981




ATTN:

Mr. Mark Byrd
or such other address as may be designated by the Parties hereto; or (ii) when sent by facsimile, provided such facsimile is confirmed by mailing a copy confirmation, as provided in (i) above, within one (1) business day after the sending of the facsimile.

8. Governing Law
This Agreement shall be governed by and construed in accordance with the laws of the State of North Carolina. Any litigation which may occur regarding this Agreement or the performance hereunder shall be brought in North Carolina in a court having jurisdiction over this Agreement and the Parties hereto.
9. Assignment; Subcontract
No Party hereto shall transfer, assign or otherwise convey this Agreement or any rights therein without the prior written consent of the other Parties; provided that the Participants shall be entitled to transfer this Agreement to any parent, affiliate, wholly-owned subsidiary or successor entity that acquires all or substantially all of the assets of such Participant whether by merger, consolidation, reorganization, sale or spin-off.  No transfer, assignment or conveyance by any of the Parties shall be effective until the transferee, assignee or recipient shall agree, in writing, to assume and perform all of the terms and conditions of the transferor, assignor or conveyor of this Agreement, at which time the transferor, assignor or conveyor shall be released of any further liability under this Agreement. Subject to the foregoing limitations, this Agreement shall be binding upon and inure to the benefit of the successors and assigns of the Parties hereto.   Consultant shall be entitled to subcontract some or all of the Services under this Agreement, provided that the Consultant shall first receive the written consent of the OSC.   
10. Insurance    

Consultant shall provide and maintain, at its own expense, insurance coverage in the form and with minimum limits of liability as specified below, unless otherwise agreed to by the Parties.  Deductible or self-insured retention amounts satisfactory to the Participants shall be determined by the Parties prior to the start of the Services.  

a)
Commercial general liability or equivalent insurance with a combined single limit of not less than $1,000,000 per occurrence.  
 

All required insurance shall be provided by companies reasonably acceptable to the Participants.  Evidence of such coverage shall be furnished to the Participants on certificates of insurance indicating such insurance is in force and providing that the Consultant will endeavor to provide the Participants with thirty (30) days prior written notice to cancel such insurance.  Each Party agrees to promptly notify the other Parties in writing of any claims against any Party and in the event of a suit being filed, shall promptly forward to the other Parties all papers in connection therewith.   The minimum insurance requirements set forth above shall not vary, limit or waive the Consultant’s legal or contractual responsibilities or liabilities to any Party.

11. Indemnification
Except for intentional or gross negligent acts of the Participants, Consultant shall indemnify and hold harmless the Participants of and from any and all damages, suits, actions, costs (including reasonable attorney fees) or claims that arise as a result of the performance by Consultant of the Services under this Agreement. Except for intentional or gross negligent acts of Consultant or as otherwise provided in Section 3 herein, the Participants shall indemnify and hold harmless Consultant of and from any and all damages, suits, actions, costs (including reasonable attorney fees) or claims that arise as a result of the performance by the Participants of their obligations under this Agreement.

12. No Consequential Damages
To the fullest extent permitted by law, no Party hereto shall be liable to another Party hereto for punitive, indirect, consequential, special, exemplary or incidental damages unless such liability arises due to a breach of the confidentiality provisions hereof, patent or copyright infringement, gross negligence or intentional acts.  Consultant’s liability to Participants under this Agreement, except as set forth in the immediately preceding sentence, shall not exceed the fees paid to Consultant, provided that said limitation does not apply to proceeds of the insurance policies under Section 10 hereof.
13. Force Majeure

Neither the Participants nor the Consultant shall be liable to the other for any failure or delay of performance hereunder due to causes beyond such Party’s control, including acts of God, act of the public enemy, fire, explosion, vandalism, insurrections, riots, wars and other natural calamities, or any change in laws, orders, regulation, direction, or other request of any governmental agency or authority, which, by the exercise of due diligence, such Party is unable in whole or in part to overcome by reasonable diligence.  
14. Certain Warranties
Each Party hereto represents and warrants to the other Parties that it is and will remain duly organized, validly existing, and in good standing under the laws of the state of its organization throughout the term of this Agreement, and that the execution, delivery and performance of this Agreement are within its powers, have been duly authorized by all necessary action, and do not violate any of the terms or conditions in its governing documents or applicable laws.
15. Rights under Agreement
Except as otherwise provided herein, each Party hereto reserves to itself all rights, counterclaims and other defenses which it is, or may be, entitled to arising from or out of this Agreement.
16. Headings

The headings contained in this Agreement are used solely for convenience and do not constitute a part of the Agreement between the Parties hereto, nor should they be used in any manner to aid in the construction of this Agreement.

17. Third Parties

This Agreement is intended solely for the benefit of the Parties hereto. Except as otherwise expressly provided herein, nothing in this Agreement shall be construed to create any duty to, or standard of care with reference to, or any liability to, any person not a Party to this Agreement.
18. Counterparts

This Agreement may be executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.
19. Entire Agreement; Amendments
This Agreement sets forth the entire agreement and understanding of the Parties concerning the subject matter hereof, and no representation, promise, inducement or statement of intention not set forth in this Agreement has been made by or on behalf of any Party hereto.  Upon execution by the Parties hereto, this Agreement shall be a binding agreement enforceable against each in accordance with the terms and conditions set forth herein. Any amendments to this Agreement shall be effective only if in writing and signed by each Party hereto.
20. Waiver

The failure of the Parties hereto to enforce at any time any of the provisions of this Agreement, or to require at any time performance by the other Parties of any of the provisions hereof, shall in no way be construed to be a waiver of such provisions, nor in any way to affect the validity of this Agreement or any part hereof, or the right of such Parties hereafter to enforce every such provision. No modification or waiver of all or any part of this Agreement shall be valid unless it is reduced to a writing, which expressly states that the Parties hereto hereby agree to a waiver or modification as applicable, and is signed by the Parties hereto.
21. Agency

This Agreement shall not be interpreted or construed to create an association, joint venture, or partnership between the Parties hereto, or to impose any partnership obligation or liability upon the Parties. No Party hereto shall have any right, power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, any other Party hereto.
22. Severability
If any provision of this Agreement is held to be illegal, invalid or unenforceable or in conflict with any law of federal, state or local government having jurisdiction over this Agreement, such provisions shall be fully severable and this Agreement shall be construed as if the illegal, invalid and unenforceable provision had never been a part of this Agreement and the remaining provisions of this Agreement shall be given full force and effect.

23. Independent Contractor


This Agreement calls for the performance of the Services by Consultant as an independent 
contractor and Consultant shall not be considered an employee or agent of the Participants.
24. Media Releases
Consultant shall not issue any news release, public announcement, advertisement or publicity concerning its activities in connection with this Agreement without the prior written permission of the OSC. Such permission shall be provided at the sole discretion of the OSC.
25. Records; Audit
During the term of this Agreement and for a period of two (2) years after its termination, Consultant shall maintain complete and accurate records of its work in providing the Services for purposes of ascertaining the reasonableness and accuracy of all relevant information or statements of charges submitted by Consultant under this Agreement. Consultant shall make such records available for audit by a mutually agreed upon third party upon reasonable notice and during business hours.

IN WITNESS WHEREOF, each of the Parties, intending to be legally bound to the provisions of this Agreement, has caused its duly authorized representative to execute this Agreement as of the date set forth above.

Richard A. Wodyka




DUKE POWER, a division of








DUKE ENERGY CORPORATION

By: _______________________________

By: _______________________________

Title: Executive Consultant 


Title: ______________________________








ELECTRICITIES OF NORTH








CAROLINA, INC.








By: _______________________________








Title:







NORTH CAROLINA ELECTRIC








MEMBERSHIP CORPORATION







By: _______________________________








PROGRESS ENERGY CAROLINAS, INC.







By: _______________________________








Title: 
EXHIBIT A-SCOPE OF SERVICES
The Services provided by Consultant will include the following:

a) Acting as an ex officio member of the Oversight/Steering Committee (the “OSC”) with the following general responsibilities:

i. Working to achieve consensus within the OSC and the Planning Working Group (the “PWG”);

ii. Providing expertise in transmission operations, planning and modeling; 

iii. Providing electric industry knowledge and an understanding of stakeholder issues;

iv. Providing an independent perspective to the Process; and

v. Exercising a single vote to break a tie vote of the OSC, provided that the Consultant shall not be entitled to vote on issues where such vote might constitute a conflict of interest.

b) Taking direction from and being responsible to the OSC, with the OSC chair as the primary point of contact, and participating in all OSC and PWG meetings.   All direction from the OSC or the OSC chair to the Consultant shall be in writing and shall reflect  either consensus or majority vote of the OSC per the terms of the Participation Agreement.   

c)
Having primary responsibility for the Enhanced Transmission Access Planning Process, subject to oversight by the OSC, including developing a mechanism to solicit and obtain the input of all market participants who wish to participate in the planning process;

d)
Taking reasonable precautions to ensure that, through the Process, no marketing or brokering organizations receive preferential treatment or achieve competitive advantage through access to transmission-related information;

e) Ensuring the confidentiality of information, and compliance with applicable standards and codes of conduct, within the Process; and
f) Assisting the Parties in avoiding participation in, or facilitation of, any discussions concerning prices or terms of specific products and/or services and/or resources made available to, or offered by, a Participant to the extent reasonably practicable in implementing the Process.
EXHIBIT B - COMPENSATION

Consultant shall be compensated in accordance with the terms and conditions of this Exhibit B.

1. Personnel

Consultant shall exert reasonable best efforts to ensure that the Consultant or subcontractors of Consultant (collectively, “Personnel”) shall be available during the term of this Agreement to provide the Services:

Consultant


Role


         Annual Commitment
Rich Wodyka

OSC/ PWG Member


660 hours

2. Fees
a) The participants shall pay Consultant an annual fixed fee equal to $207,900 in twelve (12) equal installments for providing the Services (the “Retainer”). To the extent the combined hours of work performed by the Personnel in a given month exceed one-twelfth of the Estimated Annual Commitment by more than 10% for such month (“Excess Hours”), such Excess Hours shall be billed at the rates set forth in Section 2b below. Travel and other expenses are not included in the Retainer.

b) The Participants shall pay Consultant the following hourly fees for all Excess Hours:


Personnel


Hourly Fee ($/Hour)


Rich Wodyka



$315

3. Expenses


The Participants shall reimburse Consultant for all expenses reasonably incurred by Consultant in providing the Services in accordance with Section 2 of the Agreement.
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